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*** Additions to the proposed regul ations made as a result of the 15-day public
conment period are denoted by BOLD and DOUBLE UNDERLI NE. Del etions to the proposed
regul ati ons made as a result of the 15-day public conment period are denoted by
STRI KEOUT and DOUBLE UNDERLI NE

Section 2695.1. Preanble

(a) Section 790.03(h) of the California Insurance Code enunerates sixteen clains
settl enent practices which that, when either knowingly conmtted on a single occasion
or perforned with such frequency as to indicate a general business practice, are
considered to be unfair clains settlenment practices and are, thus, prohibited by this
section of the California |Insurance Code. The Insurance Comi ssioner has promul gated
these regulations in order to acconplish the follow ng objectives:

(1) To delineate certain mnimum standards for the settlenent of clains which
when violated knowi ngly on a single occasion or performed with such frequency as to
i ndicate a general business practice shall constitute an unfair clainms settlenent
practice within the neaning of Insurance Code Section 790.03(h);

(2) To pronote the good faith, pronpt, efficient and equitable settlenent of
claims on a cost effective basis;

(3) To discourage and nonitor the presentation to insurers of false or fraudul ent
cl ai ns; and,

(4) To encourage the pronpt and thorough investigation of suspected fraudul ent
clains and ensure the pronpt and conprehensive reporting of suspected fraudul ent clains
as required by Insurance Code Section 1872. 4.

(b) These regul ations are not nmeant to provide the exclusive definition of al
unfair clains settlenent practicesi- Opther nethods, act(s), or practices not
specifically delineated in this set of regulations may al so be unfair clains settlenent
pract|ces a—v+eLaL+en—eL—GaLFL9FnFa—#nsuFanee—Gede—SeeL%en—lQ@—O%éh} pursuant—te—the

or—790-06. These regul ations are
applicable to the handling or settlement of all clains
iasurance subject to Article 6.5 of Division 1, Part 2, Chapter 1 of the California
I nsurance Code, comencing with Section 790, except as specifically provided bel ow

(1) Workers’ conpensation insurance;

(2) Liability insurance for the professional mal practice of health care providers
as defined in California Code of Civil Procedure Section 364(f)(1);

(3) Self insured or self funded plans which are bona fide Empl oyee Retirenent
Income Security Act ("ERISA") plans which are not also nultiple enployer welfare
arrangenents, to the extent that these ERI SA plans are not covered by insurance;

(4) Any other self funded or self insured plan, to the extent it is not covered
by insurance, which is lawfully conducting business in this state.
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(d) (c) These regulations shall not apply to the handling or settlenent of
cl ai s brought under Workers' Compensation insurance policies.

£y (c) These regulations apply to home protection contracts and honme protection
conpani es defined in California I nsurance Code Section 12740.

¢ (d) Al licensees, as defined in these regul ations, shall have thorough
know edge of the regulations contained in this subchapter

- (e) Provisions—ofall—polbieciesdelivered—orissuedinthis—state Policy

provisions relating to the investigation, processing and settlenent of clains
shal |l be consistent with or nore favorable to the insured than the provisions
of these regul ations.

NOTE: Authority cited: Sections 790.10, 1871.1, 12340 - 12417, inclusive, 12921 and
12926 of the California Insurance Code and Sections 11342.2 and 11152 of the California
Covernnent Code. Reference: Sections 790.03(h) and 12743 of the California Insurance
Code.

Section 2695.2. Definitions
As used in these regul ations:
(a) "Beneficiary" neans:

(1) for the purpose of life and disability clains, the party or parties entitled
to receive the proceeds or benefits occurring under the policy in lieu of the insured;
or,

(2) for the purpose of surety claims, a person who is within the class of
persons intended to be benefitted by fromthe bond;

(b) "Cal endar days" neans each and every day including Saturdays, Sundays,
Federal and California State Holidays, but if the last day for performance of any act
required by these regulations falls on a Saturday, Sunday, Federal or State Holi day,
then the period of time to performthe act is extended to and including the next
cal endar day which is not a Saturday, Sunday, or Federal or State holiday;

(c) "Claimant™ neans a first or third party claimant as defined in these
regul ati ons, any person who asserts a right of recovery under a surety bond, an
attorney, any person authorized by operation of law to represent the claimant, or any
of the followi ng persons properly designated by the claimant in the nanner specified in
subsection 2695.5(c): an insurance adjuster, a public adjuster, or any nenber of the
claimant's famly.

(d) "dains agent" neans any person enployed or authorized by an insurer, to
conduct an investigation of a claimon behalf of an insurer or a person who is |icensed
by the Conmi ssioner to conduct investigations of clains on behalf of an insurer. The
term"clains agent", however, shall not include the foll ow ng:
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1) an attorney retained by an insurer to defend a claim brought against an
i nsured; or,

2) persons hired by an insurer solely to provide valuation as to the subject
matter of a claim

(e) "Extraordinary circunstances" neans circunstances outside of the control of
the licensee which severely and materially affect the licensee's ability to conduct
nor mal busi ness operations;

(f) "First party clainmant" means any person asserting a right under an insurance
policy as a naned insured, other insured or beneficiary under the ternms of that
i nsurance policy, and including any person seeking recovery of uninsured notori st
benefits;

(g) "Gross settlement anmpbunt” means the anpunt efthe-draft tendered plus the
armount deducted as provided in the policy in the settlement of an automobile total |oss
claim

(h) "lnsurance agent" neans:

(1) the term"insurance agent" as used in section 31 of the California |Insurance
Code; or,

(2) the term"life agent" as used in section 32 of the California |Insurance
Code; or,

(3) any person who has authority or responsibility to notify an insurer of a
cl ai m upon receipt of a notice of claimby a clainmant; or,

(4) an underwritten title conpany.

(i) "lnsurer" means a person licensed to issue or that issues an insurance
policy or surety bond in this state, or that otherw se transacts the business of
i nsurance in the state, including reciprocal and interinsurance exchanges, fraterna
benefit societies, stock and nutual insurance conpanies, risk retention groups,
California county mutual fire insurance conpanies, grants and annuities societies,
entities holding certificates of exenption, non-profit hospital service plans, multiple
enpl oyer wel fare arrangenments holding certificates of conpliance pursuant to Article
4.7 of the California Insurance Code, and notor clubs, to the extent that they transact
the business of insurance in the State. The term "insurer" for purposes of these
regul ati ons includes non-adnmitted insurers, the California FAIR Plan, the California
Eart hquake Authority, and those persons licensed to issue or that issue an insurance
policy pursuant to an assignnent by the California Autonobile Assigned R sk Plan, home
protection conpani es as defined under California | nsurance Code Section 12740, and any
other entity subject to California Insurance Code Section 790.03(h). The term
"insurer" shall not include insurance agents and brokers, surplus |ine brokers and
special lines surplus Iine brokers.

(j) "lInsurance policy" or "policy" means the witten instrunent in which any
certificate of group insurance, contract of insurance, or non-profit hospital service
plan is set forth. ' ' '
i i = = = = For the purposes of these regul ations
the terminsurance policy or policy includes a honme protection contract or any witten
instrument in which any certificate of insurance or contract of insurance is set forth
that is issued pursuant to the California Autonobile Assigned Rsk Plan, the California

Eart hquake Authority, or the California FAIR Plan plan
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(k) "lnvestigation" neans all activities of an insurer or its clainms agent
related to the determnation of coverage, liabilities, or nature and extent of |oss or
damages for which benefits are afforded by an insurance policy, obligations or duties
under a bond, and other obligations or duties arising froman insurance policy or bond.

(1) "Know ngly commtted" neans performed with actual, inplied or constructive
know edge, including, but not limted to, that which is inplied by operation of |aw.

(m "Licensee" neans any person that holds a license or Certificate of Authority
from the Insurance Comr ssioner, or any other entity for whom the Insurance
Conmi ssioner's consent is required before transacting business in the State of
California or with California residents. The term "licensee" for purpose of these
regul ations does not include an underwitten title conmpany if the underwiting
agreenent between the underwitten title conpany and the title insurer affirnmatively
states that the underwitten title conpany is not authorized to handl e policy clains on
behal f of the title insurer

(n) "Notice of claim nmeans any witten or oral notification to an insurer or
its agent that reasonably apprises the insurer that the clainmant w shes to make a cl aim
agai nst a policy or bond issued by the insurer and that a condition giving rise to the
insurer's obligations under that policy or bond nay have arisen. For purposes of these
regulations the term "notice of clain shall not include any witten or ora
conmmuni cati on provided by an insured or principal solely for informational or incident
reporting purposes.

(o) "Notice of legal action" neans notice of an action conmenced agai nst the
insurer with respect to a claim or notice of action against the insured received by
the insurer, or notice of action against the principal under a bond, and includes any
arbitration proceedi ng;

(p) "nligee" neans the person nanmed as obligee in a bond;

(q) "Person" means any individual, association, organization, partnership,
busi ness, trust, corporation or other entity;

(r) "Principal" nmeans the person whose debt or other obligation is secured or
guaranteed by a bond and who has the primary duty to pay the debt or
di scharge the obligation

(s) "Proof of claim nmeans any evidence or docunentation in—theeclaimant-——s
possession—or—any—evidence submtted to or received by the insurer or other evidence
that the insurer discovers in the course of its investigation which—provides—any
evi-dence—of the clailmand that reasonably supports the cl ai mraghitude—or—the anpunt—of
the—elai-red-loss.

(t) "Remedial neasures" nmeans those actions taken by an insurer to correct or
cure any error or omission in the handling of claims on the part of its insurance agent
as defined in subsection 2695.2(h), including, but not linited to:

(1) witten notice to the insurance agent that he/she is in violation of the
regul ati ons contained in this subchapter

(2) transm ssion of a copy of the regulations contained in this subchapter and
instructions for their inplenentation

(3) reporting the error or omission in the handling of claims by the insurance
agent to the Department of I|nsurance;
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(u) "Replacenent crash part" means a replacenment for any of the nonmechanica
sheet metal or plastic parts which generally constitute the exterior of a notor
vehicle, including inner and outer panels;

(v) "Single act" for the purpose of determining any penalty pursuant to
California I nsurance Code Section 790.035 is any conm ssion or om ssion which in and of
itself constitutes a violation of California Insurance Code Section 790.03 or this
subchapt er;

(w) "Surety bond" or "bond" neans the witten instrument in which a contract of
surety insurance, as defined in California Insurance Code Section 105, is set forth;

(x) "Third party claimant" means any person asserting a clai magainst any person
or the interests insured under an insurance policy;

(y) "WIlful™ or "WIIfully" when applied to the intent with which an act is
done or omtted nmeans sinply a purpose or willingness to conmit the act, or make the
om ssion referred to in the California I nsurance Code or this subchapter. |t does not
require any intent to violate law, or to injure another, or to acquire any advantage;

NOTE: Authority cited: Sections 132(d), 790.10, 12340 - 12417, inclusive, 12921 and
12926 of the California I nsurance Code, Section 995.130 of the Code of Cvil Procedure
and Sections 11342.2 and 11152 of the California Governnent Code. Reference: Sections
31, 32, 101, 106, 675.5(b), (c) and (d), 676.6, 790.03(h) and 10082 of the California
I nsurance Code.

Section 2695.3. File and Record Docunentati on

(a) Every licensee's claim files shall be subject to examination by the
Conmi ssioner or by his or her duly appointed designees. These files shall contain al
docurents, notes and work papers (including copies of all correspondence) which
reasonably pertain to each claimin such detail that pertinent events and the dates of
the events can be reconstructed and the |licensee's actions pertaining to the claimcan
be det erni ned;

(b) To assist in such exanmination all insurers shall

(1) maintain claim data that are accessible, legible and retrievable for
exami nation so that an insurer shall be able to provide the claim nunber, |ine of
coverage, date of |oss and date of paynent of the claim date of acceptance, denial or
date closed w thout payment:. this This data nust be available for all open and cl osed
files for the current year and the four preceding years;

(2) record in the file the date the |icensee received, date(s) the |icensee
processed and date the licensee transmitted or nmiled every material and rel evant
docurent in the file; and

(3) maintain hard copy files or maintain claim files that are accessible,
| egi bl e and capable of duplication to hard copy; files shall be mmintained for the
current year and the preceding four years.

(c) The requirenents of this section shall be satisfied where the |icensee
provi des docunentation evidencing inability to obtain data, nonexistence of data, or
difficulty in obtaining clear docunentary support for actions due to catastrophic
| osses, or other wunusual circunstances providing the |icensee establishes to the
sati sfaction of the Commissioner that the circunstances alleged by the licensee do
exist and have materially affected the licensee's ability to conply with this
regul ation. Any licensee that alleges an inability to conply with this section shall
establish and submit to the Conmmi ssioner a plan for file and record docunmentation to be
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used by such licensee while the circunmstances alleged to preclude conpliance with this
subsection continue to exist.

NOTE: Authority cited: Sections 790.04, 790.10, 12340 - 12417, inclusive, 12921 and
12926 of the California Insurance Code and Sections 11342.2 and 11152 of the California
CGovernment Code. Reference: Section 790.03(h) of the California Insurance Code.

Section 2695.4. Representation of Policy Provisions and Benefits

(a) b No insurer shall msrepresent, conceal or fail to disclose to a
first party claimant or beneficiary all benefits, coverages, time limts and
or ot her provisions of any insurance policy or bond issued by the insurer, the
bend and any pertinent statutes and regulations, that may apply to the claim
presented or that the insurer relies upon to process the claim whichay
appby—totheelaimpresentedunder—a—surety—bond—

(1) Wen additional benefits m ght reasonably be payabl e under an

i nsured's policy upon—+eceipt—ofadditional proofs—of<¢claim the insurer shal
i mredi ately communicate this fact to the insured and cooperate with and assi st
the insured in determining the extent of the insurer's additional liability.

(b) €6} No insurer shall deny a claimon the basis of the claimant's failure to
exhi bit property, unless there is docunentation in the file (1) of demand by the
i nsurer, and unfounded refusal by the claimant, to exhibit property, or (2) of the
breach of any policy provision providing for the exhibition of property.

(c) () Except where atinme limt is specified in the policy, no insurer shal
require a first party claimant under a policy to give notification of a claimor proof
of claimwithin a specified tine.

(d) €& No insurer shall

(D request that a claimant sign a release that extends beyond the subject
matter which gave rise to the claimpaynent unless, prior to execution of the rel ease,
the legal effect of the release is disclosed and fully explained by the insurer to the
claimant in witing. For purposes of this subsection, an insurer shall not be required
to provide the above explanation or disclosure to a claimant who is represented by an
attorney at the tinme the release is presented for signature;

(2) be precluded from including in any release a provision requiring the
claimant to waive the provisions of California Cvil Code Section 1542+ provided that,
prior to execution of the release, the legal effect of the release is disclosed and
fully explained by the insurer to the claimant in witing. For purposes of this
subsection, an insurer shall not be required to provide the above explanation or
disclosure to a claimant who is represented by an attorney at the tinme the release is
presented for signature.

(e) 665~ No insurer shall issue checks or drafts in partial settlenent of a |oss
or claim that contain or are acconpanied by |anguage releasing the insurer, the
i nsured, or the principal on a surety bond fromtotal liability unless the policy or
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bond Iimt has been paid, or there has been a conpronise settlenent agreed to by the
claimant and the insurer as to coverage and anount payabl e under the insurance policy
or bond.

(f) €0 No insurer shall require a first party claimant or beneficiary to submt
duplicative proofs of claimwhere coverage nmay exi st under nore than one policy issued
by that insurer.

NOTE: Authority cited: Sections 790.10, 12340 - 12417, inclusive, 12921 and 12926 of
the California |Insurance Code and Sections 11342.2 and 11152 of the California
CGover nnment Code. Ref er ence: Section 790.03(h)(1), (3) and (4) of the California
I nsurance Code.

Section 2695.5. Duties upon Recei pt of Conmunications

(a) Upon receiving any witten or oral inquiry fromthe Department of |nsurance
concerning a claim every licensee shall imediately, but in no event nore than twenty-
one (21) cal endar days of receipt of that inquiry, furnish the Departnent of Insurance
with a conplete witten response based on the facts as then known by the |icensee. A
conplete witten response addresses all issues raised by the Departnent of Insurance in
its inquiry and includes copies of any docunentation and claimfiles requested. This
section is not intended to permt delay in responding to inquiries by Departnent
per sonnel conducting a schedul ed exanination on the insurer's premn ses.

(b) Upon receiving any conmuni cation froma clainmant, regarding a claim that
reasonabl y suggests that a response is expected, every licensee shall inmmediately, but
in no event nmore than fifteen (15) cal endar days after receipt of that communication,
furnish the claimant with a conplete response based on the facts as then known by the
licensee. This subsection shall not apply to require comunication with a clai mant
subsequent to receipt by the licensee of a notice of |egal action by that claimant.

(c) The designation specified in subsection 2695.2(c) shall be in witing

signed and dated by the claimant, and shall indicate that the designated person is
aut hori zed to handle the claim Al designations shall be transmtted to the insurer
and shall be valid from the date of execution until the claimis settled or the

designation is revoked. A designation nmay be revoked by a witing transmitted to the
i nsurer, signed and dated by the claimant, indicating that the designation is to be
revoked and the effective date of the revocation

(d) Upon receiving notice of claim every licensee or clains agent shal
imrediately transmt notice of claimto the insurer. i i

agenL—44}—+nnEg+a}eLy—4gqﬂﬁﬂﬁ4——nepkeef{#—ay4%4m—%e—44%}—LnsHpepfshaLL—4x%E&44+ﬂ4y—a

(e) Upon receiving notice of claim every insurer;

' : — shall imediately, but in no event nore than fifteen
(15) cal endar days later, do the following unless the notice of claimreceived is a
notice of |egal action

(1) acknow edge recei pt of such notice to the claimant unl ess paynment is made
within that period of tine. |[|f the acknow edgnent is not in witing, a notation of
acknow edgnment shall be nade in the insurer's claimfile and dated. Failure of an
i nsurance agent or clains agent to pronptly transmt notice of claimto the insurer
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shall be inputed to the insurer except where the subject policy was issued pursuant to
the California Autonobil e Assigned Ri sk Program

(2) provide to the clainmnt necessary forms, instructions, and reasonable
assi stance, including but not limted to, specifying the information the clai mant nust
provi de for proof of claim

(3) begin any necessary investigation of the claim

. _ . - -
. 4)—-Subsection 2%95 Ste)—shalt—net applx to eﬁa HE aF-SHRG—oMmpPo-€ es.?
HAsurance—subjectto Section—10172- 5 of the lnsurance Code—

(f) An insurer may not require that the notice of claim under a policy be
provided in witing unless such requirenent is specified in the insurance policy or an
endor senent thereto.

NOTE: Authority cited: Sections 790.04, 790.10, 12340 - 12417, inclusive, 12921,
12926 of the California |Insurance Code and Sections 11342.2 and 11152 of the California
Covernment Code. Reference: Sections 790.03(h)(2) and (3) of the California |Insurance
Code.

Section 2695.6 Training and Certification

(a) Every insurer shall adopt and comrunicate to all its clains agents witten
standards for the pronpt investigation and processing of clains, and shall do so within
ninety (90) days after the effective date of these regulations or any revisions
t her et o.

(b) Al licensees shall provide thorough and adequate training regarding these
regul ations to all their claims agents. Li censees shall certify that their clains
agents have been trained regarding these regulations and any revisions thereto.
However, |icensees need not provide such training or certification to duly |icensed
attorneys.

A licensee shall denobnstrate conpliance with this subsection by the follow ng
nmet hods:

(1) where the licensee is an individual, the licensee shall annually certify
in witing under penalty of perjury that he or she has read and
under st ands these regul ations and any and all anendnents thereto;

(2) where the licensee is an entity, the annual witten certification shall be
execut ed, under penalty of perjury, by a principal of the entity as foll ows:

(A that the licensee's clainms adjusting manual contains a copy of these
regul ati ons and all amendnments thereto; and,

(B) that clear witten instructions regarding the procedures to be followed to
ef fect proper conpliance with this subchapter were provided to all its clains agents;

(3) where the licensee retains independent insurance adjusters as defined in
California Insurance Code Section 14021, the licensee nust provide training to the
ihdependent i nsurance adjusters regarding these regul ations and annually certify, in a
decl aration executed under penalty of perjury, that such training is provided.
Alternately, the independent insurance adjuster may annually certify in witing, under
penal ty of perjury, en—an—-annual—basis that he or she has read and understands these
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regul ati ons and all anmendnents thereto or has successfully conpleted a training sem nar
whi ch expl ai ns these regul ati ons;

(4) a copy of the certification required by subsections 2695.6(b) (1), (2) or
(3) shall be mmintained at all times at the principal place of business of the
licensee, to be provided to the Conmi ssioner only upon request.

(5) the annual certification required by this subsection shall be conpleted on or
bef ore Septenber 1 of each cal endar year

NOTE: Authority cited: Sections 790.10, 12340 - 12417, inclusive, 12921 and 12926 of
the California Insurance Code and Sections 11342.2 and 11152 of the California
Governrent Code. Reference: Section 790.03(h)(3) of the California Insurance Code

Section 2695.7. Standards for Pronpt, Fair and Equitable Settlenents

(a) No insurer shall discrimnate in its clainms settlenent practices based upon
the claimant's age, race, gender, incone, religion, |anguage, sexual orientation,
ancestry, national origin, or physical disability, or upon the territory of the
property or person insured.

(b) Upon receiving proof of claim every insurer, except as specified in
subsection 2695. 7(b) (4) bel ow, shall imrediately, but in no event nore than forty (40)
cal endar days later, accept or deny the claim in whole or in part. The ampunts
accepted or denied shall be clearly docunented in the claimfile.

(1) \Where an insurer denies or rejects a first party claimor claimunder a
surety bond, in whole or in part, it shall do so in witing and shall provide to the
claimant a statenent listing all bases for such rejection or denial and the factual and
| egal bases for each reason given for such rejection or denial which is then within the
insurer's know edge. Were an insurer's denial of a first party claimor claimunder a
surety bond, in whole or in part, is based on a specific statute or specific bond or
policy provision, condition or exclusion, the witten denial shall include reference
thereto and provide an explanation of the application of the statute, provision,
condition or exclusion to the claim Every insurer that denies or rejects a third
party claim in whole or in part, or disputes liability or danages shall do so in
writing.

(2) Subject to the provisions of subsection 2695.7(k), nothing contained in
subsection 2695. 7(b) (1) shall require an insurer to disclose any information that coul d
reasonably be expected to alert a clainant to the fact that the subject claimis being
i nvestigated as a suspected fraudul ent claim

(3) Witten notification pursuant to this subsection shall include a statenent
that, if the claimant believes all or part of the claimhas been wongfully denied or
rejected, he or she may have the matter reviewed by the California Departnent of
I nsurance, and shall include the address and tel ephone nunber of the unit of the
Department which reviews clainms practices.

(4) The time franme in subsection 2695.7(b) shall not apply to clains arising
frompolicies of disability insurance subject to Section 10123.13 of the California
I nsurance Code, disability inconme insurance subject to Section 10111.2 of the
California Insurance Code—+feinsurancesubjeet—toSection10172- 5 of the lnsurance
Code;—or nortgage guaranty insurance subject to Section 12640. 09(a) of the California
| nsurance Code, and shall not apply to autonobile repair bills arising frompolicies of
autonobile collision and conprehensive insurance subject to Section 560 of the
California Insurance Code. Al other provisions of subsections 2695.7(b)(1), (2), and
(3) are applicable.
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(5) Wien the anount clainmed is adjusted because of betternent, depreciation, or
sal vage, all justification for the adjustnent shall be contained in the claimfile. Any
adj ustnents shall be discernable, neasurable, itenized, and specified as to dollar
anount, and shall accurately reflect the value of the betterment, depreciation, or
sal vage. The cost of labor is not subject to depreciation. The basis for any
adj ustment shall be fully explained to the clainmant in witing.

(c)(1) If nore tinme is required than is allotted in subsection 2695.7(b) to
determ ne whether a clai mshould be accepted and/or denied in whole or in part, then-
every insurer shall provide the claimant, within the time frame specified in subsection
2695. 7(b), with witten notice of the need for additional time. This witten notice
shal |l specify any additional information the insurer requires in order to nmake a
determ nation and state any continuing reasons for the insurer's inability to make a
determ nation. Thereafter, the witten notice shall be provided every thirty (30)
cal endar days until a determination is nade or notice of |legal action is served. |If
the determ nation cannot be made until sone future event occurs, then the insurer shal
comply with this continuing notice requirement by advising the claimnt of the
situation and providing an estimate as to when the deternination can be made.

(2) Subject to the provisions of subsection 2695.7(k), nothing contained in
subsection 2695.7(c)(1) shall require an insurer to disclose any information that could
reasonably be expected to alert a claimant to the fact that the claim is being
i nvestigated as a possi bl e suspected fraudul ent claim

(d) Every insurer shall conduct and diligently pursue a thorough, fair and
obj ective investigation and Ne—insurer shall not persist in seeking information not
reasonably required for or material to the resolution of a claimdispute.

(e) No insurer shall delay or deny settlement of a first party claimor claim
under a surety bond on the basis that responsibility for payment should be assumed by
others, except as may otherwise be provided by policy provisions, statutes or
regul ati ons, including those pertaining to coordination of benefits.

(f) Except where a claimhas been settled by paynment, every insurer shall provide
witten notice of any statute of limtation or other tine period requirement upon which
the insurer may rely to deny a timeby claim Such notice shall be given to the
claimant not |less than sixty (60) days prior to the expiration date; except, if notice
of claimis first received by the insurer within that sixty days, then notice of the
expiration date must be given to the claimant imediately. Wth respect to a first
party claimant in a matter involving an uninsured notorist, this notice shall be given
at least thirty (30) days prior to the expiration date; except, if notice of claimis
first received by the insurer within that thirty days, then notice of the expiration
date nust be given to the claimant immediately. This subsection shall not apply to a
clai mant represented by counsel on the claimmatter.

(g) No insurer shall attenpt to settle a claimby naking a settlenent offer that
i s unreasonably [ow. The Comm ssioner shall consider any adm ssible evidence offered
regarding the following factors in determ ning whether or not a settlenment offer is
unr easonabl y | ow

(1) the extent to which the insurer considered evidence subnitted by the
claimant to support the value of the claim

(2) the extent to which the insurer considered | egal authority or evidence nmade
known to it or reasonably avail abl e;

(3) the extent to which the insurer considered the advice of its clainms adjuster
as to the amount of danmges;
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(4) the extent to which the insurer considered the advice of its counsel that
there was a substantial |ikelihood of recovery in excess of policy limts;

(5) the procedures used by the insurer in determning the dollar amunt of
property damage

(6) the extent to which the insurer considered the probable liability of the
insured and the likely jury verdict or other final determnation of the matter;

(7) any other credible evidence presented to the Comm ssioner that denonstrates
that an thefinal anount offered in settlenment of the claimby the insurer is belowthe
amount that a reasonable person with know edge of the facts and circunstances woul d
have offered in settlenment of the claim

(h) Upon acceptance of the claimin whole or in part and, when necessary, upon
receipt of a properly executed release, every insurer, except as specified in
subsection 2695.7(h)(1) and (2) below, shall inmediately, but in no event nore than
thirty (30) cal endar days later, tender paynent or otherw se take action to performits
claimobligation. The ef—the anpbunt of the claimto be tendered is the anount that has
been accept ed whi-ch—has—been—determ-ned-and-is—not—disputed by the insurer as specified
in subsection 2695.7(b). In clains where nultiple coverage is involved, payrents—which
afe—not—in-dispute and where the payee is known,_ amounts that have been accepted by the
insurer shall be tendered paid i mediately, but in no event in nore than thirty (30)
cal endar days later—, if payment would terninate the insurer's known liability under
that individual coverage, unless inpairment of the insured's interests would result.
The tinme frames specified in Fthis subsection shall not apply where the policy provides
for a waiting period after acceptance of claimand before paynent of benefits.

(1) The tinme frame specified in Ssubsection 2695.7(h) shall not apply to clains
arising from policies of disability insurance subject to Section 10123.13 of the
California Insurance Code, disability income insurance subject to Section 10111.2 of
the California |Insurance Code, eoftHfeinsurance—subjectto Section—10172.-5 of the
trsurance—Code~ or of nortgage guaranty |nsurance subject to Section 12640 09(a) of the
California Insurance Code,
thsurance—Code~ and shall not apply to autonobile repair bills arisingfrompolicies—of
autompbitle—colli-sion—and—conprehensive—insurance subject to Section 560 of the
California Insurance Code. All other provisions of Section 2695.7(h) are applicable.

(2) Any insurer issuing a title insurance policy shall either tender paynent
pursuant to subsection 2695.7(h) or take action to resolve the probl emwhich gave rise
to the claimimmediately upon, but in no event nore than thirty (30) cal endar days
after, acceptance of the claim

(i) No insurer shall informa claimant that his or her rights may be inpaired if
a form or release is not conpleted within a specified time period unless the
information is given for the purpose of notifying the clainmant of any applicable
statute of limtations or policy provision or the tinme limtation within which clains
are required to be brought against state or local entities.

(j) No insurer shall request or require an insured to submt to a polygraph
exam nation unl ess authorized under the applicable insurance contract and state | aw.

(k) Subject to the provisions of subsection 2695.7(c), where there is a
reasonabl e basis, supported by specific information available for review by the
California Departnent of Insurance, for the belief that the claimant has submitted or
caused to be submitted to an insurer a suspected false or fraudul ent claimas specified
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in California Penal Code Section 550 or California | nsurance Code Section
and 1871.4(a), the nunmber of cal endar days specified in subsection 2695. 7(b) shaII be:

(1) increased to eighty (80) cal endar days; or

(2) suspended until otherw se ordered by the Comm ssioner, provided the insurer
has conplied with California Insurance Code Section 1872.4 and the insurer can
denonstrate to the Conm ssioner that it has made a diligent attenpt to determ ne
whet her the subject claimis false or fraudulent within the eighty day period specified
by subsection 2695.7(k)(1).

(1) No insurer shall deny a clai mbased upon informati on obtained in a tel ephone
conversation or personal interview with any source unless the tel ephone conversation or
personal interview is docunented in the claim file pursuant to the provisions of
Section 2695. 3.

(m No insurer shall make a paynent to a provider, pursuant to a policy
provision to pay nedical benefits, and thereafter seek recovery or set-off fromthe
insured on the basis that the anmunt was excessive and/or the services were
unnecessary, except in the event of a proven false or fraudulent claim subject to the
provi sions of Section 10123. 145 of the California |Insurance Code.

(n) Every insurer requesting a nedical examnation for the purpose of

determining liability under a policy provision adtherizing nedical examnationsby the
asurer—to—pay—nedical—benefits shall do so only when the insurer has a good faith
bel|ef t hat such an exam nation is reasonably necessary Pe—enab#e—%he—+ﬂsa#ep—%e

(o) No insurer shall require that a claimant withdraw, rescind or refrain from
submitting any conplaint to the California Department of Insurance regarding the
handling of a claimor any other matter conplained of as a condition precedent to the
settl enent of any claim

(p) Every insurer shall provide witten notification to a first party clai mant as
to whether the insurer intends to pursue subrogation of the claim Were an insurer
el ects not to pursue subrogation, or discontinues pursuit of subrogation, it shal
include in its notification a statement that any recovery to be pursued is the
responsibility of the first party clainant. This subsection does not require
notification if the deductible is waived, the coverage under which the claimis paid
requires no deductible to be paid, the | oss sustained does not exceed the applicable
deductible, or there is no |legal basis for subrogation

(gq) Every insurer that makes a subrogation demand shall include in every demand
the first party claimant's deductible. Every insurer shall share subrogation
recoveries on a proportionate basis with the first party clainmnt, unless the first
party clai mant has ot herwi se recovered the whol e deducti bl e anmount. No insurer shal
deduct | egal or other expenses fromthe recovery of the deductible unless the insurer
has retained an outside attorney or collection agency to collect that recovery. The
deduction may only be for a pro rata share of the allocated | oss adjustnment expense.
This subsection shall not apply when nultiple policies have been issued to the
i nsuredgés)ycovering the same loss and the |anguage of these contracts prescribe
alternative subrogation rights. Further, this subsection shall not apply to disability
and health insurance as defined in California Insurance Code Section 106.

(r) No insurer shall pursue a claimfor subrogation w thout having conducted a
t horough, fair and objective investigation as to whether subrogation is appropriate.

(s) Insurers are responsible for the accuracy of data used to evaluate establish
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the value of insurance clains. I nsurers choosing to use data from a conputerized
dat abase source or any other source renain responsible for the accuracy of the data
they use, whether this data is derived in-house or through third parties. Data which
cannot be supported as accurate shall not be used in evaluating and settling insurance
claims. An insurer shall consider any credi ble evidence presented by the claimant to
support the actual value of the claim

(1) When establishing the value of a claim lnsurers an insurer shall not
be responsible for the accuracy of data provided by any governnental entity, unless it
the insurer has discovered or been notified of the inaccuracy and has conti nued to use
t he data.

(t) Every insurer shall provide witten notice to a third party claimnt as
requi red under Business and Prof essions Code Section 6149.5

NOTE: Authority cited: Sections 553, 554, 790.03(h)(12), 790.10, 1861.03(a),
10350. 10, 10111.2, 11580.2(k), 12340 - 12417, inclusive, 12921 and 12926 of the
California Insurance Code and Sections 11342.2 and 11152 of the California Government
Code; Egan v. Mutual of QOmaha Insurance Conpany (1979) 24 Cal.3d 809 [169 Cal . Rptr.
691]; KPFF, Inc. v. California Union |Insurance Conpany (1997) 56 Cal.App.4th 963 [66
Cal .Rptr.2d 36] (certified for partial publication); Betts v. Allstate Ins. Co. (1984)
154 Cal . App. 3d 688 [201 Cal.Rptr. 528]. —Mlaughtinv—Connecticut—Ceneral—Lifelns—
. Reference: Section 790.03(h) (2), (3), (4), (5
(13) and (15) —%81%—}— and 1872 4 of the California Insurance Code, Section 6149.5 of
the California Business and Professions Code and California Penal Code Section 550.

Section 2695.8. Additional Standards Applicable to Autonobile |Insurance

(a) This section enunerates standards which apply to adjustment and settl enent of
aut ormobi | e i nsurance cl ai ns.

(1) the words "autonpbile" and "vehicle" are used synonynously.

(b) In adjusting and settling \Wen—the insurance—poliecy provides—for the
adfusLHen%—and—se%%#enen%—e#—i+¥s%—pa#%y autonnblle total | osses—oen—the basis—of actual

claims the follow ng

standards shaII HEFhedS—ﬁHSP apply:

(1) The insurer may el ect a cash settlenent that shall be based upon the actua
cost~ of a “conparabl e autonobile” |ess any deductible provided in the policy.—te
purchase—of aconparable—autonpbileineluding This cash settlenent anount shall include
all applicable taxes,—tiecensefees— and ether one-tine fees incident to transfer of
evi dence of ownership of a conparable autonobile. This anmount shall al so include the
license fee and other annual fees to be conputed based upon the remaining termof the
|l oss vehicle s current registration. This procedure shall apply whether or not a
replacenent autonnblle is purchased Such—eost—shal—be determned—as—toltows—and-
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(A) If the insured chooses to retain the loss vehicle or if the third party
claimant retains the | oss vehicle, the cash settlenment anount shall include the sales
tax associated with the cost of a conparable autonpbile, discounted by the ampunt of
sales tax attributed to the salvage value of the |loss vehicle. The cash settlenment
amount shall also include all fees incident to transfer of the clainmant’s vehicle to
sal vage status. The sal vage val ue nmay be deducted fromthe settlenent anount and shal
be determined by the ampunt for which a salvage pool or a licensed salvage deal er,
whol esal e notor vehicle auction or dismantler will purchase the salvage. |If requested
by the claimant, the insurer shall provide the nane, address and tel ephone nunber of
t he sal vage deal er, sal vage pool, notor vehicle auction or dismantler who will purchase
the salvage. The insurer shall disclose in witing to the claimant that notice of the
sal vage retention by the clainant nmust be provided to the Departnent of Mdtor Vehicles
and that this notice may affect the loss vehicle's future resale and/or insured val ue.
The disclosure nust also informthe clainmant of his or her right to seek a refund of
t he unused license fees fromthe Department of Mtor Vehicles.

(2) A “conparable autonobile” is one of like kind and quality, rmade by the same
manuf acturer, of the same or newer nodel year, of the sane nodel type, of a simlar
body type, with options and nileage simlar to the insured vehicle. Newer nodel year
aut omobi | es may not be used as conparabl e aut onopbil es unl ess there are not sufficient
conpar abl e aut onobi |l es of the same nodel year to nake a determination as set forth in
Section 2695.8(b)(3), below. The cost of a conparable autonobile is the asking price or
actual sale price of that autonpbile. Any differences between the conparable
autonobile and the insured vehicle shall be permtted only if the insurer fairly
adjusts for such differences. Any adjustments fromthe cost of a conparabl e aut onobil e
nmust be discernible, neasurable, item zed, and specified as well as appropriate in
dol | ar anount and so docunented in the claimfile. Deductions taken fromthe cost of a
conpar abl e autonobil e that cannot be supported shall not be used. The actual cost of a
conpar abl e autonobile shall not include any deduction for the condition of a |oss
vehi cl e unl ess the docunmented condition of the |oss vehicle is bel ow average for that
particul ar year, make and nodel of vehicle. This subsection shall not preclude
deduction for prior and/or unrelated damage to the |oss vehicle. A conparabl e
aut onobi | e must have been available for retail purchase by the general public in the
local market area within ninety (90) cal endar days of the final settlement offer. The
conpar abl e aut onobiles used to calculate the cost shall be identified by the vehicle
identification nunber (VIN), the stock or order nunber of the vehicle froma I|icensed
deal er, or the license plate nunber of that conparable vehicle if this information is
available. The identification shall also include the tel ephone nunber (including area
code) or street address of the seller of the conparabl e autonobile.

(3) The insurer shall take reasonable steps to verify that the determ nation of
the cost of a conparable vehicle is accurate and representative of the narket val ue of
a conparable automobile in the I ocal market area. Upon its request, the departnent
shal|l have access to all records, data, conputer prograns, or any other infornmation
used by the insurer or any other source to determ ne nmarket val ue. The cost of a
conpar abl e autonobil e shall be deternmined as foll ows and, once determ ned, shall be
fully item zed and explained in witing for the clainant at the tinme the settlenment
of fer is nade:

(A) when conparabl e autonobiles are available or were available in the Ioca
market area in the last 90 days, the average cost of two or nore such conparable
aut onobi | es; or,

(B) when conparabl e aut onobil es are not available or were not available in the
| ocal nmarket area in the last 90 days, the average of two or nore quotations fromtwo
or nore licensed dealers in the local nmarket area; or
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(© the actual cost of a conparable autonobile as determi ned by a conmputerized
autormobil e valuation service that produces statistically valid fair market val ues
within the [ ocal market area; or

(D) (& if it is not p055|ble to deternlne the cost of a conparable autonnb|le by
usi ng one of w A
varies—from the nethods descr|bed in subsect|0ns (b)(3)€%}(A) and (b)(3)€%}(B) and
(b)(3)(C) of this section, the determnationof—value cost of a conparable autonobile
shal | ot herw se must be supported by docunmentation and fully explained to the clai mant.
Any dedue%+ens—##eﬁ1adjustnents to the cost of a conparabl e autonobil e value—ineluding
: shall be discernible, measurable, itenized, and specified
as well as be appropriate in dollar anmount and so docunented in the claims file.
Deductions taken from the cost of a conparable autonobile that cannot be supported

shal | not be_used. Ihe—Lnsu#e#—nus%—%akef#easenabLe—sPeps—Pe—¥e###y—%ha%—%he—va#ae—se

(4) & In first party autonobile total |oss clains, Fthe insurer may elect to
of fer a replacenent autonobile which is a specified conparable autonobile available to
the insured with all applicable taxes, license fees and other fees incident to transfer
of evidence of ownership of the autonobile paid by the insurer at no cost other than
any deductible provided in the policy. The offer and any rejection thereof nust be
docurmented in the insurer's claimfile. A replacenent autonobile nmust be in as good or
better overall ewer—all condition than the insured vehicle and avail able for inspection
wi thin a reasonabl e di stance of the insured' s residence.

(c) In first party autonobile total |oss clains, Eevery insurer shall+ provide
notice to the insured at the tinme the settlenent paynment is sent or final settlenent
offer is made that if notified by the insured within thirty-five (35) cal endar days
after the insured receivesing the clai mdraft paynment or final settlenment offer that he
or she the—insured cannot purchase a conparabl e autonobile for the gross settl enent
anount, the insurer will reopen its claim file. If subsequently notified by the
insured the insurer shall reopen its claimfile and utilize the follow ng procedures

shaltl—apphy:

(1) The insurer shall |ocate a conparable autonobile for the gross settlenment
amount determ ned by the company at the tinme of settlenent and shall provide the
insured with the information required in (c)(4), below, or offer a replacenent vehicle
in accordance with section 2695.8(b){2}(4). Any such vehicle must be available in the
| ocal market area; or,

(2) The insurer shall either pay the insured the difference between the anount of
the gross settlenent and the cost of the conparabl e autonobile which the insured has
| ocated, or negotiate and purchase this vehicle for the insured; or

(3) The insurer shall invoke the appraisal provision of the insurance policy.

(4) No insurer is required to take action under this subsection if its
docunentation to the insured at the time of final settlenment offer included witten
notification of the identity of a specified conparabl e autonobile which was avail abl e
for purchase at the tine of final settlenment offer for the gross settlenent anount
determ ned by the insurer. The docunentation shall include the tel ephone nunber
(i ncluding area code) or street address of the seller of the conparabl e autonobile and:

(A) the vehicle identification nunmber (VIN) or

(B) the stock or order nunber of the vehicle froma |icensed deal er, or
#246730 v1 16



(C the license plate number of such conparabl e vehicle.

(d) No insurer shall, where liability and damages are reasonably clear,
recommend that the third party claimant nake a claimunder his or her own policy to
avoi d paying the clai munder the policy issued by that insurer

(e) No insurer shall=
5 require that an autonobile be repaired at a specific repair shop.—ers-

(f) No insurer shall {2y direets+ suggest or recomend that an autonobile be
repaired at a specific repair shop, unless,

(1) €A such referral is expressly requested by the clainmnt; or

(2) 6B the clainmant has been infornmed in witing of the right to select the
repair facility; ands

{S- the insurer ;
HH t —shal |l cause the damaged vehicle to be restored to its
condition prior to the loss at no additional cost to the claimant other than as stated
in the policy or as otherwi se allowed by these regulations. If the recommendation of a
repair shop is done orally, the insurer shall provide the information contained in this
subsection, as noted in the statenent below, to the claimant at the tinme the
recommendation is nmade. The insurer shall send the witten notice required by this
subsection within five (5) calendar days from the oral reconmendation. The witten
notice required by this subsection shall include the following statenent plainly
printed in no less than ten-point type:

VE ARE PRCH Bl TED BY LAW FROM REQUI RI NG THAT REPAI RS BE DONE AT A SPECIFIC
REPAI R SHOP. YOU ARE ENTITLED TO SELECT THE AUTO BODY REPAIR SHOP TO
REPAI R DAMAGE COVERED BY US. WE HAVE RECOMMENDED A REPAI R SHOP THAT WLL
REPAI R YOUR DAMAGED VEHI CLE. AS YOU HAVE AGREED TO USE OUR RECOVMENDED
REPAIR SHOP, WE WLL CAUSE THE DAMAGED VEHI CLE TO BE RESTORED TO ITS
CONDI TION PRIOR TO THE LOSS AT NO ADDI TI ONAL COST TO YOU OTHER THAN AS
STATED I N THE I NSURANCE PCLICY OR AS OTHERW SE ALLOAED BY LAW | F YQU
EXPERI ENCE A PROBLEM W TH THE REPAI R OF YOUR VEHI CLE, PLEASE CONTACT US
| MVEDI ATELY FOR ASSI STANCE

(g) Any insurer that, by the insurance contract, suggests or recomrends that an
autonobile be repaired in a particular repair shop al so:

(1) shall promnently disclose the contractual provision in witing to the
insured at the time the insurance is applied for and at the tine the claimis
acknow edged by the insurer; and

(2) if the clainmant elects to have the vehicle repaired at the shop of his or her
choice, shall not limt or discount the reasonable repair costs based on charges which
woul d have been incurred had the vehicle been repaired by the insurer’s chosen shop

(h) €3> No insurer shall require a clainmant to travel an unreasonabl e distance
either to inspect a replacenent autonobile, to conduct an inspection of the vehicle, to
obtain a repair estimate or to have the autonobile repaired at a specific repair shop.

(i) €6 If i+ partial losses are settled on the basis of a witten estimate
prepared by or for the insurer, the insurer shall supply the claimant with a copy of
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the estimate upon which the settlement is based. The estimate prepared by or for the
i nsurer shall be Fn—aeee#danee—M+%h—appL+eabLe—pe#+ey—p+e¥+s+en&——ané of an anount
which will allow for repairs to be made in a morknanl|ke manner and-shall—be-notess

HH I f the clai mant
subsequently contends elaiws, based upon a witten estimte which he or she obtains,
that necessary repairs will exceed the witten estimate prepared by or for the insurer
the insurer shall

(1) pay the difference between the witten estimate and a higher estimte
obt ai ned by the clainmant; or,

(2) if requested by the claimant, pronptly provide the claimant with the nane of
at least one repair shop—i i
2695-8{e}{2)+ that will make the repairs for the ambunt of the insurer’s witten
esti mate. #i—%he—+nsa%e#—des+gna%es—#eme%—%han—%h#ee—+epa+#—sheps——%he—+ﬂsa#ep The
i nsurer shall assure cause the danmaged vehicle to be restored to its condition prior to
the loss at no additional cost to the clainmant other than as stated in the pol i cy or as
ot herwi se all owed by these regul ati ons.
manner— The insurer shall maintain docunentation of all such conmunications; or

(3) reasonably adjust any witten estimates prepared by the repair shop of the
thasured-s claimant's choice and provide a copy of the adjusted estimate to the
cl ai mant .

(j) €8> No insurer shall require the use of non-original equipnment manufacture
repl acenent crash parts in the repair of an autonobile unless:

(1) the parts are at least equal to the original equipnent manufacturer parts in
terms of kind, quality, safety, fit, and performance;

(2) insurers specifying the wuse of non-original equipnent nmanufacturer
repl acenent crash parts shall pay the cost of any nodifications to the parts which nay
become necessary to effect the repair; and,

(3) insurers specifying the use of non-original equi pment nanufacture repl acenment
crash parts warrant that such parts are of like kind, quality, safety, fit, and
performance as origi nal equi prent manufacturer replacenment crash parts; and,

(4) all original and non-original nanufacture replacement crash parts,
manuf actured after the effective date of this subchapter, when supplied by repair shops
shall carry sufficient permanent, non-renovable identification so as to identify the
manufacturer. Such identification shall be accessible to the greatest extent possible
after installation— and,

(5) the use of non-original equipnent manufacturer replacenent crash parts is
di scl osed in accordance with section 9875 of the California Business and Professions
Code.

(k) b No insurer shall require an insured or claimnt to supply parts for
repl acenent.
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(1) €& Except for prior and/or unrel ated danage to the vehicle, when VWaen the
amount clainmed is adjusted because of betterment— or depreciation, er—salvage—all
: Lt ; | : L | : THN ,

basis for any adjustnent shall befullyexplainedtothe clainmantinwiting—and-shat-:

(1) reflect a neasurable difference in market value attributable to the
condition and age of the vehicle, e+ and

(2) apply only to parts normally subject to repair and replacenent during the
useful life of the vehicle such as, but not linmted to, tires, batteries, et cetera.

(m H—FEvery The insurer shall pay reasonable towing and storage charges
incurred by the elaimant insured and provide reasonable notice to a—elaimant the

i nsured before term nating paynent for storage charges; so that the elaibmwant i nsured
has tine to renpbve the vehicle from storage. Once liability has been deternined, an
i nsurer shall pay all reasonable towing and storage charges incurred by a third party
cl ai mant and provi de reasonable notice to the clainmant before terninating paynment for
storage charges so that the claimant has tine to renove the vehicle from storage.
Paynment to a third party clainmant may be prorated based upon the conparative fault of
the parti es.

NOTE: Authority cited: Sections 790.10, 12921 and 12926 of the California Insurance
Code and Sections 11342.2 and 11152 of the California Governnent Code. Ref erence

Section 790.03(c) and 790.03(h)(3) of the California Insurance Code and Section 9875 of
the California Business and Professions Code.

Section 2695.85. Auto Body Repair Consuner Bill of Rights

(a) Every insurer that issues autonobile liability or collision insurance
policies shall provide the named insured(s) with an Auto Body Repair Consumer Bill of
Rights either at the tine of application for an autonobile insurance policy, at the
time a policy is issued, or following an accident or loss that is reported to the
insurer. |If the insurer provides the insured with an electronic copy of a policy, the
bill of rights nay also be transmitted electronically. If the insurer provides the bil
of rights following an accident or loss, the insurer shall also provide the bill of
rights to the particular insured filing the insurance claim |If the insurer provides
the bill of rights at the tinme of application or policy issuance, all naned insureds
that have not previously received the bill of rights shall be provided with a copy upon
renewal of the policy.
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(b) The requirenents set forth in subsection 2695.85(a), above, shall apply to
all autonobile liability and collision insurance policies issued in California
i ncl udi ng comrerci al autonobile, private passenger autonobile, and notorcycle insurance
pol i ci es.

(c) The Auto Body Repair Consuner Bill of Rights shall be a separate standardi zed
docunent and plainly printed in no less than ten-point type. An insurer may distribute
the formusing its own letterhead, but the | anguage of the Auto Body Repair Consuner
Bill of Rights shall be devel oped by the California Department of |nsurance and shall
read as follows:

AUTO BODY REPAIR CONSUMER BILL OF RIGHTS

A CONSUMER IS ENTITLED TO:

1. SELECT THE AUTO BODY REPAIR SHOP TO REPAIR AUTO BODY DAMAGE COVERED BY THE
INSURANCE COMPANY. AN INSURANCE COMPANY SHALL NOT REQUIRE THE REPAIRS TO BE
DONE AT A SPECIFIC AUTO BODY REPAIR SHOP.

2. AN ITEMIZED WRITTEN ESTIMATE FOR AUTO BODY REPAIRS AND, UPON COMPLETION OF
REPAIRS, A DETAILED INVOICE. THE ESTIMATE AND THE INVOICE MUST INCLUDE AN ITEMIZED
LIST OF PARTS AND LABOR ALONG WITH THE TOTAL PRICE FOR THE WORK PERFORMED. THE
ESTIMATE AND INVOICE MUST ALSO IDENTIFY ALL PARTS AS NEW, USED, AFTERMARKET,
RECONDITIONED, OR REBUILT.

3. BE INFORMED ABOUT COVERAGE FOR TOWING AND STORAGE SERVICES. THE EVERY
INSURER SHALL PAY REASONABLE TOWING AND STORAGE CHARGES INCURRED BY THE
INSURED TO PROTECT THE VEHICLE AND PROVIDE REASONABLE NOTICE TO AN INSURED
BEFORE TERMINATING PAYMENT FOR STORAGE CHARGES SO THAT THE INSURED HAS TIME TO
REMOVE THE VEHICLE FROM STORAGE.

4. BE INFORMED ABOUT THE EXTENT OF COVERAGE, IF ANY, FOR A REPLACEMENT RENTAL
VEHICLE WHILE A DAMAGED VEHICLE IS BEING REPAIRED.

5. BE INFORMED OF WHERE TO REPORT SUSPECTED FRAUD OR OTHER COMPLAINTS AND
CONCERNS ABOUT AUTO BODY REPAIRS.

COMPLAINTS WITHIN THE JURISDICTION OF THE BUREAU OF AUTOMOTIVE REPAIR
Complaints concerning the repair of a vehicle by an auto body repair shop should be directed to:
Toll Free (800) 952-5210
California Department of Consumer Affairs
Bureau of Automotive Repair
10240 Systems Parkway
Sacramento, CA 95827
The Bureau of Automotive Repair can also accept complaints over its web site at: www.autorepair.ca.gov

COMPLAINTS WITHIN THE JURISDICTION OF THE CALIFORNIA INSURANCE COMMISSIONER

Any concerns regarding how an auto insurance claim is being handled should be submitted to the California
Department of Insurance at:
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(800) 927-HELP or (213) 897-8921

California Department of Insurance
Consumer Services Division
300 South Spring Street
Los Angeles, CA 90013

The California Department of Insurance can also accept complaints over its web site at:
www.insurance.ca.gov

NOTE: Authority cited: Sections 790.10, 1874.85, 1874.87 of the California Insurance
Code. Ref erence: Sections 790.03(c), 790.03(h)(3), and 1874.87 of the California
| nsurance Code; Sections 9884.8, 9884.9 of the California Business and Professions
Code; and California Code of Regulations, Title 10, Chapter 5, Subchapter 7.5, Section
2695.8(nm.

Section 2695.9. Additional Standards Applicable to First Party Residential and

Commerci al Property Insurance Fi+re—and-ExtendedCoverage—Type Policies withReplacenrent
Cost—Coverage

(a) Under a replacenent cost policy, an insurer shall not withhold paynent for a
general contractor’s overhead and profit fromthe actual cash value paynent of benefits
when those expenses reasonably are expected to be incurred.

(b) (& When a residential or comercial fH+re-and-extended-coverage property

i nsurance policy provides for the adjustnment and settlenent of first party | osses based
on replacenment cost, the followi ng standards apply:

(1) VWen a loss requires repair or replacement of an item or part, any
consequential physical damage incurred in making the repair or replacenment not
ot herwi se excl uded by the policy shall be included in the |loss. The insured shall not
have to pay for depreciation nor any other cost except for the applicable deductible.

(2) Wen a loss requires replacenent of items and the replaced itenms do not
match in quality, color or size, the insurer shall replace all itens in the damaged
area so as to conformto a reasonably uniform appear ance.

(c) No insurer shall require that the insured have the property be repaired by
a specific individual or entity.

(d) No insurer shall suggest or recomend that the insured have the property be
repaired by a specific individual or entity unless:

(1) the referral is expressly requested by the claimnt; or

(2) the claimant has been informed in witing of the right to select a repair
i ndividual or entity and the insurer shall cause the danmaged property to be restored to
no less than its condition prior to the loss and repaired in a nmanner which neets
accepted trade standards for good and worknanli ke construction at no additional cost to
the claimant other than as stated in the policy or as otherw se allowed by these
regul ati ons.

(e) If losses are settled on the basis of a witten scope and/or estinmate

prepared by or for the insurer, the insurer shall supply the clainmant with a copy of
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each docunent upon which the settlenment is based. The estimate prepared by or for the
i nsurer shall be in accordance with applicable policy provisions, of an amount which
will restore the danaged property to no less than its condition prior to the [ oss and
which will allow for repairs to be made in a manner which neets accepted trade
standards for good and workmanli ke construction. The insurer shall take reasonable
steps to verify that the repair or rebuilding costs utilized by the insurer or its
clains agents are accurate and representative of costs in the local market area. |If
the claimant subsequently contends, based upon a witten estimte which he or she
obtains, that necessary repairs will exceed the witten estimate prepared by or for the
insurer, the insurer shall

(1) pay the difference between its witten estimate and a higher estinmate
obt ai ned by the clainmnt; or,

(2) if requested by the claimant, pronptly provide the clainmant with the nane of
at |least one repair individual or entity that will make the repairs for the anount of
the witten estimate. The insurer shall cause the damaged property to be restored to
no less than its condition prior to the loss and which will allow for repairs in a
manner whi ch meets accepted trade standards for good and worknmanli ke construction at no
additional cost to the claimant other than as stated in the policy or as otherw se
al l owed by these regul ations; or

(3) reasonably adjust any witten estimates prepared by the repair individual or
entity of the insured's choice and provide a copy of the adjusted estimate to the
cl ai mant .

(f) Once the appraisal provision under an insurance policy is invoked, the
apprai sal process shall not include any |egal proceeding or procedure not specified
under California |Insurance Code Section 2071

NOTE: Authority cited: Sections 790.10, 12921 and 12926 of the California

I nsurance Code, Section 7109 of the California Business and Professions Code and
Sections 11342.2 and 11152 of the California Governnent Code; Reference: Sections
790.03(h)(3), (5) and (7) of the California Insurance Code; Glderman v. State Farm
Ins. Co. (1994) 437 Pa.Super. 217 [649 A 2d 241]; Salesin v. State FarmFire &

Casualty Ins. Co. (1998) 229 Mch. App. 346 [581 N.W2d 781.

Section 2695.10 Additional Standards Applicable to Surety Insurance

(a) No insurer may deny a claim based solely upon a principal's denial of
liability.

(b) A principal's absence, non-cooperation, or failure to neet the bonded
obligation shall not excuse delay by the insurer in determ ning whether a clai mshould
be accepted or deni ed.

(c) After receipt of notice of claim no insurer may refer a claimant to the
princi pal for performance under the bond, without first documenting inits claimfile
the facts relied upon to support its conclusion that the principal would neet the
bonded obligation. Wthin fifteen (15) cal endar days of the referral to the principal
the insurer shall provide witten notification to the clainmant of any statute of
limtation or other tine period requirenment upon which the insurer may rely to deny an
untinely clai mmade under the bond.
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NOTE: Authority cited:
| nsurance Code. Ref er en
Cal i fornia I nsurance Code;

Section 2695.11
| nsurance Cl ai nms
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Sections 790. 10—32921, 129211 and12926 of the California

ce: Sections 790.03(h)(3), (4) and (15), 12921.3 of the
—and—Cal-forniaGCvilCode-Section—2807.
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(a) No insurer shall seek reinmbursenent of an overpaynent or w thhold any
portion of any benefit payable as a result of a claim on the basis that the sum
wi t hhel d or reinbursenent sought is an adjustment or correction for an overpaynent made

en—a—prior—claimarising under the sane policy unless:

(1) the insurer's files contain clear, docunmented evi dence of an overpaynent and
witten authorization fromthe insured or assignee, if applicable, permtting such the
rei mbursenent or withhol di ng procedure, or

(2) the insurer's files contain clear, docunented evidence pursuant to section
2695.3 of all of the follow ng:

(A) The overpaynent was erroneous under the provisions of the policy.
(B) The error which resulted in the paynent is not a mstake of the |aw.

(© The insurer notifies the insured within six (6) nmonths of the date of the
error, except that in instances of error pronpted by representati ons or nondiscl osure
of claimants or third parties, the insurer notifies the insured within fifteen (15)
cal endar days after the date of discovery of such error. For the purpose of this
subsection, the date of the error shall be the day on which the draft for benefits is
i ssued.

(D) Such notice states clearly the cause of the error and states the amount of
t he over payment.

(E) The procedure set forth above in (a)(2)(A) through (D) above nay not be used
if the overpaynment is the subject of a reasonable dispute as to facts.

(b) Wth each claim paynent, the insurer shall provide to the claimnt and
assignee, if any, an explanation of benefits which shall include, if applicable, the
name of the provider or services covered, dates of service, and a clear explanation of
t he conputati on of benefits.

(c) An insurer nay not inpose a penalty upon any insured for nonconpliance with
insurer requirements for precertification of benefits unless such penalties are
specifically and clearly set forth in witing in the policy or certificate of
i nsur ance.

(d) An insurer that contests a claimunder California Insurance Code Section
10123. 13 shall subsequently affirmor deny the claimwithin thirty (30) cal endar days
fromthe original notification. |In the event an insurer requires additional time to
affirmor deny the claim it shall notify the claimant and assignee in witing. This
witten notice shall specify any additional information the insurer requires in order
to nake a determnation and shall state any continuing reasons for the insurer’s
inability to make a determnination. This notice shall be given within thirty (30)
cal endar days of the notice (required under |nsurance Code Section 10123.13) that the
claim is being contested and every thirty (30) calendar days thereafter until a
determination is nade or legal action is served. |f the determ nation cannot be made
until sone future event occurs, the insurer shall conply with this continuing notice
requi renent by advising the claimnt and assignee of the situation and providing an
estimate as to when the deterninati on can be made.

(e) Wien a policy requires preauthorization of non-emergency nedical services,
t he preauthorization nmust be given imediately but in no event nore than five (5)
cal endar days after the request for preauthorization. The preauthorization shall be
conmuni cated or confirned in witing to the insured and the nedical service
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provi der, and shall explain the scope of the preauthorization and whether the
preaut horization is or is not a guarantee of acceptance of the claim In the event
the preauthorization is denied, the reason(s) for the denial shall be comuni cated
in witing to the insured and the nedi cal service provider

(f) No preauthorization shall be required by an insurer for emergency nedica
servi ces.

(g) An insurer shall reinburse the insured or nedical service provider for
reasonabl e expenses incurred in copying nmedical records requested by the insurer

NOTE: Authority cited: Sections 790.10, 12921 and 12926 of the California Insurance
Code and Sections 11342.2 and 11152 of the California Governnent Code. Reference
Section 790.03(h)(1), (2), (3), (5 and (13) and Section 10123.13 of the California
I nsurance Code.

Section 2695.12. Nencenptance—and Penalties

by I n determ ni ng henconptiance—w-th-thissubchapter—and appropriate penalties
to be assessed, if—any~ the Commissioner shall consider adm ssible evidence on the
fol | owi ng:

(1) the existence of extraordinary circunstances;

(2) whether the licensee has a good faith and reasonabl e basis to believe that
the claimor clains are fraudul ent or otherwi se in violation of applicable |aw and the
i censee has conplied with the provisions of Section 1872.4 of the California Insurance
Code;

(3) the conplexity of the clainms involved;
(4) gross exaggeration of the value of the property or severity of the injury, or

amount of danages i ncurred;
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(5) substantial mischaracterization of the circunstances surrounding the |oss or
the all eged default of the principal

(6) secreting of property which has been clainmed as | ost or destroyed.

(7) the relative nunber of clains where the nenconphbyring—act{s) violations are

found to exist, as contrasted to the total nunber of clains handled reviewed by the

H-censee—during Department for the relevant tinme period;

(8) whether the licensee has taken remedial neasures with respect to the

vi ol ati on(s) nencenphlying—act{s);
(9) the existence or nonexi stence of previous violations by the |icensee;
(10) the degree of harm occasioned by the violation(s) nenconpliance; and

(11) whether, under the totality of circunstances, the |licensee made a good faith
attenpt to comply with the provisions of this subchapter—

(12) the Ffrequency of occurrence and/or severity of the detriment to the public
caused by the violation of a particular subsection of this subchapter—, and

(13) whether the |icensee's nmanagenment was aware of facts that apprised or shoul d
have apprised the |licensee of the act(s) and the licensee failed to take any renedi al
nmeasures—_; and

(14) the licensee’s reasonabl e m stakes or opinions as to val uation of
property, | osses or damages.

NOTE: Authority cited: Sections 790.035, 790.07, 790.08, 790.09, 790.10, 1872.4,
12340 - 12417, inclusive, 12921, 1065, 704, 780-784, 1011, 11690, 12926 and 12928.6 of
the California |Insurance Code and Sections 11342.2 and 11152 of the California
Covernment Code. Reference: Section 790.03(h), 790.035 (a), 790.04, 790.05, 790.06
790.08, 790.10 of the California |Insurance Code.

Section 2695.13. Severability

If any provision or clause of this rule or the application thereof to any person
or situation is held invalid, such invalidity shall not affect any other provision or
application of this rule which can be given effect without the invalid provision or
application, and to this end the provisions of this rule are declared to be severable.

NOTE: Authority cited: Sections 790.10, 12340 - 12417, inclusive, 12921 and 12926 of

the California Insurance Code and Sections 11342.2 and 11152 of the California
CGovernment Code. Reference: Section 790.03(h) of the California Insurance Code.

2695. 14 Effective Dates

(a) These regul ations shall take effect onre—hundredandtwenty {120} calendar
o hev—are 1 e H-\V—0O Stat e Va1V ¥ ho rendmen O ha

A
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seventy-five{75) ninety (90) cal endar days after they

are filed with the Secretary of State.

(b) Prior to the effective dates of the these regul ati ons—and—any—anrendrents

; : , licensees shall, pursuant to
Section 2695.6, adopt and communicate to their insurance agents and clainms agents
standards for the pronpt investigation and processing of clains, and provide training

and instruction on the these regul ati ons and—any—anrendrents—thereto.

(c) Fhe These regul ati ons and—any—anrendrents—thereto—containedinthissubchapter
shal |l apply to al—new clains—submtied to-aninsurer—ori-nsurance—agent—and-to any
claims handling that takes place on or after the effective dates set forth under
subsecti on 2695. 14(a).

NOTE: Authority Cited: Sections 790.10, 12921 and 12926, of the California Insurance
Code and Section 11343.4~ of the California Governnent Code. Reference: Section
790.03(h)+~ of the California |Insurance Code.
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